Sub: Unlawful interference of Caste Panchayats etc.with marriages
in the name of honour: A suggested legislative framework

Consultation paper

1. Incidents of murder and other grave offences committed against
persons marrying or proposing to marry sagotras or outside their
castes/religions are periodically reported. It is learnt that number of cases
goes unreported for fear of reprisals or cascading effects. The
intervention of caste/community assemblies in the name of ‘Khap
Panchayats’, ‘Katta Panchayats’ etc. in the occurrence of these offences
and other related incidents involving serious life and liberty
consequences, are frequently noticed. Such assemblies gathered on caste
lines assume to themselves the power and authority to declare on and deal
with ‘objectionable’ matrimonies and exhibit least regard for life and
liberty and are not deterred by the processes of administration of justice.
The penal law lacks direct application to the illegal acts of such caste
assemblies and needs to be amended. Meanwhile innocent youth are
harassed and victimized while such assemblies continue to wield
unhindered authority and also seem to resist any suggestion of being
subjected to any social control.

2. The pernicious practice of Khap Panchayats and the like taking law
into their own hands and pronouncing on the invalidity and impropriety
of Sagotra and inter-caste marriages and handing over punishment to the
couple and pressurizing the family members to execute their verdict by
any means amounts to flagrant violation of rule of law and invasion of
personal liberty of the persons affected.

3. Sagotra marriages are not prohibited by law, whatever may be the
view in olden times. The Hindu Marriage Disabilities Removal Act,
1946 was enacted with a view to dispel any doubts in this regard. The

Act expressly declared the validity of marriages between the Hindus
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belonging to the same ‘gotra’ or ‘pravara’ or different sub-divisions of
same caste. The Hindu Marriage Act does not prohibit sagotra or inter-
caste marriages.

4, The views of village elders or family elders cannot be forced on the
willing couple and no one has a right to use force or impose far-reaching
sanctions in the name of vindicating community honour or family honour.
There are reports that drastic action including wrongful confinement,
persistent harassment, mental torture, infliction of severe bodily harm is
resorted to either by close relations or some third parties against the so-
called erring couple either on the exhortations of some or all the
Panchayatdars or with their connivance. Social boycotts and other illegal
sanctions affecting the young couple, the families and even a section of
local inhabitants are quite often resorted to. The cumulative effect of all
such acts have also public order dimensions.

5. In a very recent case — Arumugam Servai vs. State of Tamil Nadu
[reported in (2011) 6 SCC 405], the Supreme Court strongly deprecated
the practice of khap/katta panchayats taking law into their own hands and
indulging in offensive activities which endanger the personal lives of the
persons marrying according to their choice.

6. Some proposals are being mooted proposing amendments to
Section 300 I.P.C. by way of including what is called ‘Honour Killing’ as
murder and shifting the burden of proof to the accused. These proposals
have been studied. The views from various quarters at an informal level
have also been ascertained. After a preliminary examination of these and
certain other models of law, a broad framework of proposed law to deal
with the situation has been prepared and annexed herewith. The views of
the public are invited with reference thereto.

Draft Legislation (enclosed)




7. The idea underlying the aforesaid provisions is that there must be a
threshold bar against congregation or assembly for the purpose of
discussing on and objecting to the conduct of young persons of
marriageable age marrying according to their choice, the ground of
objection being that they belong to the same gotra or to different castes or
communities. The Panchayatdars or caste elders have no right to interfere
with the life and liberty of such young couples whose marriages are
permitted by law and they cannot create a situation whereby such couples
are placed in a hostile environment in the village/locality concerned and
exposed to the risk of safety. Such highhanded acts have a tendency to
create social tensions and disharmony too. No frame of mind or belief
based on social hierarchy can claim immunity from social control and
regulation, in so far as such beliefs manifest themselves as agents of
enforcement of right and wrong. The very assembly for an unlawful
purpose viz. disapproving the marriage which is otherwise within the
bounds of law and taking consequential action should be treated as an
offence as it has the potential to endanger the lives and liberties of
individuals concerned.

8.  The proposed law is not in derogation of the provisions of Indian
Penal Code which can take care of various offences of serious nature
perpetrated by the members of caste panchayats in prosecution of their
unlawful objective.

9.  The Commission is prima facie of the view that there is no need for
introducing a provision in Section 300 IPC in order to bring the so-called
‘honour killings” within the ambit of this provision. The existing
provisions in IPC are adequate enough to take care of the situations
leading to overt acts of killing or causing bodily harm to the targeted
person who allegedly undermined the honour of the caste or community.

The motive behind killing a person does not furnish real justification to
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introduce a separate provision in section 300, as is contemplated to be
done under the proposed Bill (as published in the newspapers).
Probably, the addition of such clause may create confusion and
interpretational difficulties.

10.  Further, shifting the onus on to the accused facing accusations of
involvement in the serious offence of murder etc or abetment thereof is
not desirable. Such a move will be against the cardinal principles of
jurisprudence accepted and absorbed into our criminal justice system. If
burden of proof has to be shifted in such a case, logically, it will have to
be done in a large number of other heinous crimes. A holistic approach
Is called for and any attempt to drastically expand the rigour of criminal
procedure to cope up with ad hoc situations may be counter-productive.
The introduction of such a drastic provision needs to be avoided. As an
alternative to this, the Commission is of the prima facie view that a
presumption could be raised in respect of commission of the prohibited
acts in clauses 3 and 4 of the proposed Bill, if he or she is a member of an
unlawful assembly convened for the purpose of discussing and
condemning the perfectly legal conduct of a young couple — married or
intending to marry. This is necessary having regard to the fact that the
task of identification of roles that may be played by one or more members
of assembly, is difficult to accomplish as the eyewitnesses may not be
willing to depose and the circumstantial evidence will not be strong
enough to implicate the guilty. In such a situation, the presumption as

envisaged by clause 6 will assume a significant role.

11. In this context, the Commission feels that the analogy sought to be
drawn from the provisions of the Commission of Sati (Prevention) Act,
1987 is not appropriate for more than one reason. ‘Sati’ is a barbaric,

deeply entrenched social evil which was prevalent in certain parts of the
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country. The magnitude and seriousness of that evil cannot be compared
to the problem on hand. More important, the offence of “‘Sati’ always
remained an open affair with all the rituals and ceremonies attached to it
and the persons actively participating therein could be identified without

difficulty. The accusations in such cases are based on solid evidence.

The Law Commission of India would like to receive responses to
this Paper preferably within 4 weeks which can be sent by post or email

at Ici-dla@nic.in.

The website of Commission http://lawcommissionofindia.nic.in

Postal Address: LAW COMMISSION OF INDIA, 2nd Floor, The Indian Law
Institute Building (Opp. Supreme Court), Bhagwandas Road, New Delhi - 110
001 Fax: 23383564



mailto:lci-dla@nic.in
http://lawcommissionofindia.nic.in/

Annexure to Consultation Paper

THE PROHIBITION OF UNLAWFUL ASSEMBLY
(INTERFERENCE WITH THE FREEDOM OF
MATRIMONIAL ALLIANCES) BILL , 2011
A
Bill

to provide for, in the interests of protecting individual
liberty and preventing victimization, prohibition of unlawful
assemblies aimed at interference with the freedom of
matrimonial alliances in the name of honour and tradition
and for the matters connected therewith or incidental thereto;

Be it enacted by Parliament in the Sixty-second Year of
the Republic of India as follows: -

1. (1) This Act may be called the Prohibition of Unlawful | Short title, extent
Assembly (Interference with the Freedom of Matrimonial | ad t
Alliances) Act, 2011. commencement.

(2) It extends to the whole of India except the State of
Jammu and Kashmir.

(3) It shall come into force in a State on such date as the
Central Government may, by notification in the Official
Gazette, appoint and different dates may be appointed for
different States.

2. (1) No person or any group of persons shall gather, | Unlawful
assemble or congregate at any time with the view or intention | Assembly.
to deliberate on, or condemn any marriage, not prohibited by
law, on the basis that such marriage has dishonoured the
caste or community tradition or brought disrepute to all or
any of the persons forming part of the assembly or the family
or the people of the locality concerned.

Explanation: ‘Marriage’ shall include a proposed or intended
marriage.




(2) Such gathering or assembly or congregation shall be
treated as an unlawful assembly and every person convening
or organizing such assembly and every member thereof
participating therein shall be punishable with imprisonment
for a term of not less than six months but which may be
extend to one year and shall also be liable to fine up to ten
thousand rupees.

3. Any member of an unlawful assembly who alone or in
association with other such members counsels, exhorts or
brings pressure upon any person or persons so as to prevent,
or disapprove of the marriage which is objected to by the
said members of the unlawful assembly, or creates an
environment of hostility towards such couple or either of
them or their relatives or supporters, shall be deemed to have
acted in endangerment of their liberty and such an act of
endangerment shall be punishable with imprisonment for a
term of not less than one year but which may extend to two
years and shall also be liable to fine up to twenty thousand
rupees.

Endangerment  of
Liberty.

45 of 1860

4. (1) Any member of an unlawful assembly who, with a
view to secure compliance with the illegal decision of that
assembly in relation to the marriage that is being objected to,
indulges in criminal intimidation of the couple or either of
them or their relatives or supporters shall be punishable with
imprisonment for a term of not less than one year but which
may extend to three years and shall also be liable to fine up
to thirty thousand rupees provided that if the threat be to
cause harm or injury of the description referred to in second
part of Section 506 IPC, the maximum punishment shall
extend to seven years of imprisonment instead of three years
and fine extending to thirty thousand rupees.

Explanation: The expression ‘criminal intimidation’ shall
have the same meaning as is given in section 503 of the
Indian Penal Code.

Criminal
Intimidation.

5. The provisions in Sections 2, 3 and 4 shall be in
addition to and not in derogation of the provisions in the
Indian Penal Code.

Provisions of IPC
remain unaffected

6. In a prosecution under section 3 or section 4, if it is
found that any accused person participated or continued to
participate in an unlawful assembly, the Court shall presume
that he intended and decided to take all necessary steps to put
into effect the decision of unlawful assembly including the
commission of acts referred to in Sections 3 and 4.

Presumption.

7. In the Representation of the People Act,1951, in section

Amendment of Act
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8, in sub-section (2), after clause (c), the following shall be
inserted, namely :-

“(d) any provision of the Prohibition of Unlawful Assembly
(Interference with the Freedom of Matrimonial Alliances)
Act, 2011.”

43 of 1951.

8. (1) Where the Collector or District Magistrate receives
information that there is a likelihood of convening of an
unlawful assembly, he shall, by order, prohibit the convening
of any such assembly and doing of any act towards the
commission of any offence under this Act by any person in
any area specified in the order.

(2) The Collector or District Magistrate may take such steps
as may be necessary to give effect to such order, including
giving of appropriate directives to the police authorities.

(3) The Collector or District Magistrate shall also take such
steps as may be necessary to ensure the safety of the persons
targeted pursuant to the illegal decision taken by the
unlawful assembly.

Power to prohibit
certain acts.

9. (1) Notwithstanding anything contained in the Code of
Criminal Procedure, all offences under this Act shall be
triable by a Special Court constituted under a notification
issued in the official gazette and the special court shall be
presided over by an officer of the rank of Sessions Judge or
Addl. Sessions Judge.

(2) The State Government shall in consultation with the High
Court constitute one or more Special Courts for the trial of
offences under this Act and every Special Court shall
exercise jurisdiction in respect of the whole or such part of
the State as may be specified in the notification.

Trial of offences
under this Act.

10. (1) A Special Court may take cognizance of any offence,
without the accused being committed to it for trial, upon
receiving a complaint of facts which constitute such
offence, or upon a police report of such facts.

(2) Subject to the other provisions of this Act, a Special
Court shall, for the purpose of the trial of any offence, have
all the powers of a Court of Session and shall try such
offence as if it were a Court of Session, so far as may be, in
accordance with the procedure prescribed in the Code of
Criminal Procedure for trial before a Court of Session.

Procedure and
power of Special
Court.

11. (1) When trying any offence under this Act, a Special
Court may also try any other offence with which the accused

Power of Special
Court with respect
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may, under the Code, be charged at the same trial if the
offence is connected with such other offence.

(2) If, in the course of any trial of any offence under this Act,
it is found that the accused person has committed any other
offence under this Act or any other law, the Special Court
may convict such person also of such other offence and pass
any sentence authorized by this Act or such other law for the
punishment thereof.

to other offences.

12. Notwithstanding anything contained in the Code of
Criminal Procedure, all offences under this Act shall be
cognizable, non- bailable and non-compoundable.

Offences to be
cognizable, non-
bailable and non-
compoundable.




Annexure to Consultation Paper

Statement of Objects and Reasons

There has been a spurt in illegal intimidation by self-appointed bodies for
bringing pressure against Sagotra marriages and inter-caste, inter-community
and inter-religious marriages between two consenting adults in the name of
vindicating the honour of family, caste or community. In a number of cases,
such bodies have resorted to incitement of violence and such newly married or
couples desirous of getting married have been subjected to intimidation and
violence which has also resulted into their being hounded out of their homes and
sometimes even murdered. Although such intimidation or acts of violence
constitute offences under the Indian Penal Code, yet, it is necessary to prevent
assemblies which take place to condemn such alliances. This Bill is therefore,
proposed to nip the evil in the bud and to prevent spreading of hatred or
incitement to violence through such gatherings. The Bill is designed to
constitute special offences against such assemblies, in addition to other offences

under the Indian Penal Code.
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